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ARTIFICIAL INTELLIGENCE DISCOVERY & ADMISSIBILITY CASELAW 

(See generally, for a compendium of case law, etc., addressing electronic 

information in criminal investigations and proceedings, Understanding electronic 

information in criminal investigations and actions | Mass.gov) 

 People v. Wakefield, 175 A.D.3d 158, 107 N.Y.S.3d 487 (3d Dept. 2019) 

Defendant was subsequently charged in a multicount indictment in connection with the 
victim's death. Law enforcement collected a buccal swab from defendant to compare his 
DNA to that found at the crime scene. The data was eventually sent to Cybergenetics, a 
private company that used a software program called TrueAllele Casework System, for 
further testing. The DNA analysis by TrueAllele revealed, to a high degree of probability, 
that defendant's DNA was found on the amplifier cord, on parts of the victim's T-shirt 
and on the victim's forearm. . . At the Frye hearing, Supreme Court heard the testimony 
of Mark Perlin, the founder, chief scientist and chief executive officer of Cybergenetics, 
among others. Following the Frye hearing, the court rendered a decision concluding that 
TrueAllele was generally accepted within the relevant scientific community . . . Perlin 
also testified that TrueAllele is designed to have a certain degree of artificial intelligence 
to make additional inferences as more information becomes available. Perlin explained 
that, after objectively generating all genotype possibilities, TrueAllele answers the 
question of “how much more the suspect matches the evidence [than] a random person 
would,” and the answer takes the form of a likelihood ratio. . . Supreme Court found 
that “there [was] a plethora of evidence in favor of [TrueAllele], and there [was] no 
significant evidence to the contrary” (47 Misc 3d at 859). In view of the evidence 
adduced at the Frye hearing, we find that the court's ruling was proper (see People v 
Hamilton, 255 AD2d 693, 694 [1998], lv denied 92 NY2d 1032 [1998]; see generally 
People v Wesley, 83 NY2d 417, 426-427 [1994]). 

State v. Loomis, 371 Wis.2d 235, 881 N.W.2d 749 (2016)  

The defendant was convicted of various offenses arising out of a drive-by  
shooting. His presentence report included an evidence-based risk  
assessment that indicated a high risk of recidivism. On appeal, the  
defendant argued that consideration of the risk assessment by the  
sentencing judge violated his right to due process. The Supreme Court  
rejected the argument. However, it imposed conditions on the use of risk  
assessments. 
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State v. Morrill, No. A-1-CA-36490, 2019 WL 3765586 (N.M. App. July 24, 2019) 

Defendant asks this Court to “find that the attestations made by a computer program 
constitute ‘statements,’ whether attributable to an artificial intelligence software or the 
software developer who implicitly offers the program's conclusions as their own.” 
(Emphasis omitted.) Based on that contention, Defendant further argues that the 
automated conclusions from Roundup and Forensic Toolkit constitute inadmissible 
hearsay statements that are not admissible under the business record exception. In so 
arguing, Defendant acknowledges that such a holding would diverge from the plain 
language of our hearsay rule's relevant definitions that reference statements of a 
“person.” . . . Based on the following, we conclude the district court correctly 
determined that the computer generated evidence produced by Roundup and Forensic 
Toolkit was not hearsay. Agent Peña testified that his computer runs Roundup twenty-
four hours a day, seven days a week and automatically attempts to make connections 
with and downloads from IP addresses that are suspected to be sharing child 
pornography. As it does so, Roundup logs every action it takes. Detective Hartsock 
testified that Forensic Toolkit organizes information stored on seized electronic devices 
into various categories including graphics, videos, word documents, and internet 
history. Because the software programs make the relevant assertions, without any 
intervention or modification by a person using the software, we conclude that the 
assertions are not statements by a person governed by our hearsay rules. 

State v. Pickett, No. A-4207-19T4 (N.J. App. Div. Feb. 3, 2021) 

In this case of first impression addressing the proliferation of forensic 
evidentiary technology in criminal prosecutions, this appeal required the 
court to determine whether defendant is entitled to trade secrets of a 
private company for the sole purpose of challenging, at a Frye hearing, the 
reliability of science underlying novel DNA analysis software and expert 
testimony. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). At the 
hearing, the State produced an expert who relied on his company's 
complex probabilistic genotyping software program to testify that 
defendant's DNA was present, thereby connecting defendant to a murder 
and other crimes. So long as the State utilized the expert, this court held 
that defendant is entitled to the discovery of the software's proprietary 
source code and related documentation under a protective order. 
[summary] 
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State v. Saylor, No. 2018-CA-14, 2019 WL 1313375 (Ohio App. March 22, 2019)  

[concurring opinion] Although it found Saylor to be indigent and did not impose the 
mandatory fine, the court imposed a $ 500 fine and assessed attorney fees and costs; 
the court also specifically disapproved a Risk Reduction sentence or placement in the 
Intensive Program Prison (IPP). 

{¶ 50} I have previously voiced my concerns about the almost unfettered discretion 
available to a sentencing court when the current case law apparently does not permit a 
review for abuse of discretion. State v. Roberts, 2d Dist. Clark No. 2017-CA-98, 2018-
Ohio-4885, ¶ 42-45, (Froelich, J., dissenting). However, in this case, the trial court 
considered the statutory factors in R.C. 2929.11 and R.C. 2929.12, the individual 
sentences were within the statutory ranges, and the court's consecutive sentencing 
findings, including the course-of-conduct finding under R.C. 2929.14(C)(4)(b), were 
supported by the record. 

{¶ 51} As for the trial court's consideration of ORAS, the “algorithmization” of 
sentencing is perhaps a good-faith attempt to remove unbridled discretion – and its 
inherent biases – from sentencing. Compare State v. Lawson, 2018-Ohio-1532, 111 
N.E.3d 98, ¶ 20-21 (2d Dist.) (Froelich, J., concurring). However, “recidivism risk 
modeling still involves human choices about what characteristics and factors should be 
assessed, what hierarchy governs their application, and what relative weight should be 
ascribed to each.” Hillman, The Use of Artificial Intelligence in Gauging the Risk of 
Recidivism, 58 The Judges Journal 40 (2019). 

*9 {¶ 52} The court's statement that the “moderate” score was “awfully high,” given the 
lack of criminal history, could imply that the court believed there must be other factors 
reflected in the score that increased Saylor's probable recidivism. There is nothing on 
this record to refute or confirm the relevance of Saylor's ORAS score or any ORAS score. 
Certainly, the law of averages is not the law. The trial court's comment further 
suggested that its own assessment of Saylor's risk of recidivism differed from the ORAS 
score. The decision of the trial court is not clearly and convincingly unsupported by the 
record, regardless of any weight potentially given to the ORAS score by the trial court.  
Therefore, on this record, I find no basis for reversal.

United States v. Shipp, 392 F.Supp.3d 300 (E.D.N.Y. July 15, 2019) 

The court has serious concerns regarding the breadth of Facebook warrants like the one 
at issue here. The Second Circuit has observed that “[a] general search of electronic data 
is an especially potent threat to privacy because hard drives and e-mail accounts may be 
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‘akin to a residence in terms of the scope and quantity of private information [they] may 
contain.’” Ulbricht, 858 F.3d at 99 (quoting Galpin, 720 F.3d at 445); see also Galpin, 720 
F.3d at 447 (explaining that “[t]his threat demands a heightened sensitivity to the 
particularity requirement in the context of digital searches”). This threat is further 
elevated in a search of Facebook data because, perhaps more than any other location—
including a residence, a computer hard drive, or a car—Facebook provides a single 
window through which almost every detail of a person's life is visible. Indeed, Facebook 
is designed to replicate, record, and facilitate personal, familial, social, professional, and 
financial activity and networks. Users not only voluntarily entrust information 
concerning just about every aspect of their lives to the service, but Facebook also 
proactively collects and aggregates information about its users and non-users in ways 
that we are only just beginning to understand. . . Natasha Singer, What You Don't Know 
About How Facebook Uses Your Data, N.Y. TIMES, Apr. 11, 2018, 
https://www.nytimes.com/2018/04/11/technology/facebook-privacy-hearings.html 
(explaining that Facebook tracks users and non-users, collects biometric facial data, and 
“can learn almost anything about you by using artificial intelligence to analyze your 
behavior”). (See also Aff. ¶ 27 (explaining that “Facebook also provides its users with 
access to thousands of other applications (‘apps’) on the Facebook platform”)). 
Particularly troubling, information stored in non-Facebook applications may come to 
constitute part of a user's “Facebook account”—and thus be subject to broad 
searches—by virtue of corporate decisions, such as mergers and integrations, without 
the act or awareness of any particular user. . . Compared to other digital searches, 
therefore, Facebook searches both (1) present a greater “risk that every warrant for 
electronic information will become, in effect, a general warrant,” Ulbricht, 858 F.3d at 
99, and (2) are more easily limited to avoid such constitutional concerns. In light of 
these considerations, courts can and should take particular care to ensure that the 
scope of searches involving Facebook are “defined by the object of the search and the 
places in which there is probable cause to believe that it may be found.” 

Wi-Lan Inc. v. Sharp Electronics Corp., 992 F.3d 1366 (Fed. Cir. 2021) 

 This was an appeal from an award of summary judgment of 
noninfringement. The district court held that the plaintiff lacked sufficient 
admissible evidence to prove direct infringement after it found a printout of 
source code inadmissible. The plaintiff sought to admit the source code to 
establish that systems used by the defendants “actually practiced” a methodology 
patented by the plaintiff. The Federal Circuit affirmed. 
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 The plaintiff argued on appeal, among other things, that the source code 
printout was a business record that was admissible under the business records 
exception to the hearsay rule: 

To establish that the source code printout was an admissible business record under Rule 
803(6), Wi-LAN was required to establish by testimony from a ‘custodian or other another 
qualified witness’ that the documents satisfied the requirements of the Rule. Wi-LAN argues 
that it properly authenticated the source code printout through the declarations of the chip 
manufacturers’ employees. We agree with the district court that the declarations could not be 
used to authenticate the source code printout on the theory that the declarations were a proxy 
for trial testimony or themselves admissible as business records.  

As Wi-LAN notes, declarations are typically used at summary judgment as a proxy for 
trial testimony. But declarations cannot be used for this purpose unless the witness will be 
available to testify at trial. Under Federal Rule of Civil Procedure 56(c)(2), Wi-LAN was required 
to ‘explain the admissible form that is anticipated.’ Fed. R. Civ. P. 56(c)(2) advisory committee’s 
notes on 2010 amendments. Wi-LAN argued that it met this burden by explaining that the 
declarants were available to testify at trial. The district court, however, found the opposite. 
Indeed, when asked by the court at the summary judgment hearing whether the declarants 
would appear at trial, Wi-LAN’s counsel responded that Wi-LAN did not ‘think that [it would be] 
able to force them to come to trial.’ ***. 

Wi-LAN thus did not establish that the declarants would be available to testify at trial 
and, as a result, the declarations could not be used as a substitute for trial testimony. E.g., 
Fraternal Order of Police, Lodge 1 v. City of Camden, 842 F.3d 231, 238 (3d Cir. 2016) (testimony 
admissible if declarants were available to testify at trial); J.F. Feeser, Inc. v. Serv-A-Portion, Inc.,
909 F.2d 1524, 1542 (3d Cir. 1990) (‘[H]earsay evidence produced in an affidavit opposing 
summary judgment may be considered if the out-of-court declarant could later present the 
evidence through direct testimony, i.e., in a form that ‘would be admissible at trial.’’ (quoting 
Williams v. Borough of West Chester, 891 F.2d 458, 465 n.12 (3d Cir. 1989)).  

Wi-LAN also seems to argue that it properly authenticated the source code printout 
because the declarations were custodial declarations that were themselves admissible as 
business records under Rule 803(6). Wi-LAN, however, admits that it obtained the source code 
printout and declarations by filing lawsuits against the manufacturers and then dismissing the 
lawsuits without prejudice after the manufacturers provided Wi-LAN with the source code 
printout and declarations it sought. Wi-LAN even explains that ‘[t]he lawsuits were necessary to 
secure production of the source code and declarations because [the system-onchip 
manufacturers] had refused to cooperate in discovery.’ ***. The declarations thus do not 
constitute a ‘record [that] was kept in the course of a regularly conducted activity of a business.’ 
Fed. R. Evid. 803(6)(B). Instead, the declarations were created and prepared for the purposes of 
litigation, placing them outside the scope of the exception. As a result, the declarations were not 
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admissible as business records for use to authenticate the source code printout. [emphasis 
added]. 

The Federal Circuit also rejected the plaintiff’s reliance on Rule 901(b)(4): 

Wi-LAN also appears to argue that the district court should have found the source code 
printout admissible under Federal Rule of Evidence 901(b)(4). Rule 901(b)(4) permits a record 
to be admitted into evidence if ‘[t]he appearance, contents, substance, internal patterns, or 
other distinctive characteristics of the item, taken together with all the circumstances’ ‘support 
a finding that the item is what the proponent claims it is.’ Fed. R. Evid. 901(a), (b)(4).  

In support of its Rule 901(b)(4) argument, Wi-LAN states only that ‘there was no 
legitimate reason to question the trustworthiness of the source code.’ ***. The district court 
concluded that the source code printout’s ‘appearance, contents, substance, internal patterns, 
[and] other distinctive characteristics,’ Fed. R. Evid. 901(b)(4), did not satisfy Rule 901(b)(4)’s 
strictures ‘given the highly dubious circumstances surrounding the production and the lack of 
indicia of trustworthiness in the source code,’ ***, as described in the previous Section. On this 
record, the district court did not abuse its discretion in refusing to treat the source code 
printout as evidence under Rule 901(b)(4). 

Moreover, the Federal Circuit rejected the plaintiff’s reliance on Rule 703: 

Wi-LAN alternatively argues that the source code printout should have been admitted 
into evidence under Federal Rule of Evidence 703.4 Wi-LAN’s expert submitted a report stating 
that Sharp’s and Vizio’s television sets infringe the claimed methods of the ’654 patent by the 
use of the source code. Wi-LAN’s expert did not attempt to authenticate the source code 
printout. But Wi-LAN argues that its expert should be able to opine on the meaning of the 
inadmissible source code printout and to provide the inadmissible source code printout to the 
jury despite Wi-LAN’s failure to authenticate the source code printout. 

 Wi-LAN’s argument presents two separate and distinct questions: (1) whether the 
source code printout was admissible because it was relied on by the expert and (2) whether the 
expert’s testimony relying on the source code was admissible to establish infringement. The 
answer to the first question is ‘no’ because expert reliance does not translate to admissibility. 
The answer to the second question is also ‘no’ because Wi-LAN did not establish that experts in 
the field ‘reasonably rely on’ unauthenticated source code. 

Concluding its discussion of admissibility, the Federal Circuit rejected the 
plaintiff’s argument that it should have extended discovery: 

In light of these admissibility issues, Wi-LAN’s fallback position is that the district court 
should have granted it additional time to obtain an admissible version of the source code. We 
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disagree. Wi-LAN had ample time to obtain the source code and to find custodial witnesses to 
authenticate the source code over the course of discovery but failed to do so.  

Wi-LAN had been on notice since early 2016 that it was going to need the system-on-
chip source code from third parties to prove its direct infringement case. Throughout the 
litigation, Wi-LAN repeatedly requested extensions of time to obtain the source code from the 
third-party manufacturers. Ultimately, however, Wi-LAN only procured a single printout version 
of the source code with declarations after suing the third-party manufacturers.  

Wi-LAN, as the district court found, ‘had ample time and opportunities over years of 
litigation to obtain evidence of infringement from the [system-on-chip] manufacturers’ but 
failed to do so. ***. Given this record, the district court did not abuse its discretion in denying 
Wi-LAN an additional opportunity to obtain an admissible form of the source code. 

And, for something different: Thaler v. Hirshfeld, No. 1:20-cv-00903-LMB-TCB, 
2021 WL 3934803 (E.D. Va. Sept. 2, 2021) 

 This was an appeal from the refusal of the USPTO to process two patent 
applications. The plaintiff alleged that he was the owner of DABUS, “an artificial 
intelligence machine” listed as the inventor on the applications. The applications 
included a document through which DABUS had “ostensibly assigned all 
intellectual property rights” to the plaintiff. The court held: 

Before the Court are the parties’ cross-motions for summary judgment, which address 
the core issue—can an artificial intelligence machine be an ‘inventor’ under the Patent Act? 
Based on the plain statutory language of the Patent Act and Federal Circuit authority, the clear 
answer is no. 

*** 

*** plaintiff’s policy arguments do not override the overwhelming evidence that Congress 
intended to limit the definition of ‘inventor’ to natural persons. As technology evolves, there 
may come a time when artificial intelligence reaches a level of sophistication such that it might 
satisfy accepted meanings of inventorship. But that time has not yet arrived, and, if it does, it 
will be up to Congress to decide how, if at all, it wants to expand the scope of patent law. 

RJH rev. 9/11/21 


